
 

September 22, 2017 

 

Today, the Office for Civil Rights issued a Dear Colleague Letter that withdrew the guidance 

from the 2011 Dear Colleague Letter and the 2014 Questions and Answers on Title IX and 

Sexual Violence document. In addition, OCR also released a new Q&A on Campus Sexual 

Misconduct. In the letter, OCR states it will no longer rely on the 2011 and 2014 guidance in its 

enforcement efforts and instead will continue to rely on the 2001 Revised Sexual Harassment 

Guidance, and the 2006 Dear Colleague Letter on Sexual Harassment.  

 

The letter and the Q&A document both specify the Department of Education will seek 

stakeholder input in consideration of future policy. They have provided the Q&A document as a 

guide in the interim to use in assessing for compliance.  

  

 Key elements in the new guidance: 

 

● Standard of evidence: schools are now being instructed that findings may be made using 

either the preponderance of the evidence standard or the higher standard of clear and 

convincing; 

 

● “Prompt” investigation: there is no set time frame for investigations, beyond that 

schools must demonstrate a “good faith” effort at promptness, removing the former 60 

day timeline; 

 

● Mediation and informal resolution: schools can engage in informal resolutions, including 

mediation, when agreed to by all parties, though it is unclear how this will be addressed 

in conjunction with the 2001 Revised Sexual Harassment guidance, that remains in 

place, and states that “in some cases, such as alleged sexual assaults, mediation will not 

be appropriate even on a voluntary basis”;  

 

● Appeal processes: schools that allow appeals in their procedures can extend the right to 

appeal to either just the responding party (excluding reporting parties) or both parties 

involved; 
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● Existing resolution agreements: schools that voluntarily entered into resolution 

agreements with OCR previously will still be bound to these agreements, but other 

schools will not be held to those resolutions. 

 

Most schools will likely find that their current policies are already in compliance with the 

interim guidance, and that there is no need to make hasty changes to policy in light of this 

interim guidance.  

 

However, these changes most certainly will impact the work that we do, and directly impact the 

lives of survivors with whom we work every day. Concerns about indeterminate resolution 

timelines and whether or not they have the right to appeal a finding may increase survivors’ 

hesitancy to report. These changes may also allow institutions to opt for a standard of evidence 

closer to a criminal legal standard than a civil rights standard, and remove pressure for the 

timeliness of resolving complaints.  

 

We must stand beside survivors as we have always done, and keep pressing our institutions to 

meet their educational civil rights obligations to students who have experienced harassment 

and violence in our schools. 

 

We will continue to provide support to one another as we hold our institutions accountable and 

work to reassure our students. There will be further opportunities for CAPPA members to weigh 

in and ensure that our perspectives are included in these conversations.  

 

There may be two main mechanisms for this: 

 

● Notice and Comment rulemaking is when a proposed rule is published in the Federal 

Register and is open to comment by the public.  

 

● A Negotiated Rulemaking Process convenes a group of stakeholder representatives to 

negotiate the terms of a proposed administrative rule (this may precede a Notice and 

Comment period). Participation as a stakeholder is determined through an application 

process.  

 

We will notify CAPPA members if and when the comment and review period begins, and we will 

also ensure that CAPPA members know if and when the applications for the negotiated 
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rulemaking process have opened. We stand with all of our members in solidarity and we are 

uplifted by your strength and the strength of our students.  

 

Title IX sets a floor for gender equity in education and guarding survivors of violence from the 

educational impacts of violence they experience in their educational settings, not a ceiling. The 

tireless work of survivors, allies, advocates, and lawmakers has kept moving this work forward 

over decades. We continue this work in our individual institutions, our communities, and our 

states, toward justice, accountability, resilience, and prevention.  

 

In solidarity, 

 

CAPPA Leadership Council 

 

 

 

 

 

 

 

 

 

 

 

 

 

ABOUT CAPPA 

The Campus Advocacy and Prevention Professionals Association (CAPPA) is the professional 

association representing over 500 professionals in 48 states, the District of Columbia, and 3 

countries working as campus-based advocates and prevention specialists. CAPPA envisions 

campuses free from all forms of interpersonal and gender-based violence, including dating and 

domestic violence, sexual assault and harassment, and stalking. For more information visit: 

http://www.nationalcappa.org/ 
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